MISSOULA FRED VAN VALKENBURG
COUNTY COUNTY ATTORNEY

200 W. BROADWAY
MISSOULA, MONTANA 59802-4292

(406) 523-4737
FAX # (406) 523-2979

March 3, 2008

Gardner Brownlee RECEIVED
District Judge (Retired) ke

17474 Hwy 93 N. I MAR 12 2208
Florence, MT 59833 avalli County Commissioners

LT T

RE: Missoula Fire District

Dear Judge Brownlee,

Out of respect for you personally and for your long history of public service,

['am again responding to your allegations concerning the Missoula Rural Fire
District.

In July 1953 the Board of County Commissioners of Roosevelt County
established a Rural Fire District following the procedure set out in section 11-2008
as amended by Chapter 75, Laws of 1953. ( see Great Northern Railway Co. v
Roosevelt County 134 Mont. 355, 356, 332 P2d 501, 502 (1958)).

At the time the Roosevelt County Commissioners acted to create the rural
fire district, section 11-2008 RCM 1947 permitted the County Commissioners to
establish a rural fire district without giving notice to property owners and without
giving property owners any opportunity to be heard and to offer objections to the
creation of the district before the district was created. Great Northern Railroad,
supra, 134 Mont at 357, 332 P2d at 502.

The Great Northern Railroad Company brought an action in January 1954
alleging among other grounds that the 1953 version of 11-2008 failed to afford
interested property owners with notice and an opportunity to be heard. The
Supreme Court agreed with the position and affirmed the district court judgment
which found the 1953 creation of the fire district in question to be
unconstitutional.



The basis for the holding that the 1953 version of section 11-2008 was
unconstitutional was that the tax to support the district was in the nature of a
special assessment (Great Northern Railroad 134 Mont at 359, 332 P2d at 503)
and that the imposition of a special assessment without notice and an opportunity
to be heard violated due process under both the Montana and United States
Constitutions. (Great Northern Railroad 134 Mont. at 359, 332 P2d at 503)

In 1957, while Great Northern Railroad Co. v Roosevelt County was
working its way through the judicial process, the Legislature met and amended

section 11-2008 RCM 1947. As can be seen from the pertinent portion of Chapter
75, Laws of 1957 set out below, the Legislature specifically addressed the notice

and opportunity to be heard issues which the court would find rendered the earlier
version of statute unconstitutional.

As amended section 11-2008 RCM 1947 provided in pertinent part:

Section 1. That Section 11-2008, Revised Codes of Montana, 1947, relating
to fire districts in unincorporated territory, towns and villages, as amended
by Section | of Chapter 75 of the Session Laws of 1953, and the same is
hereby amended to read as follows:

“11-2008. (5148) Fire Protection---Creation of Fire Districts—
Contracts With Cities and Towns—Dissolution and Change of
Boundaries. (a) The board of county commissioners is authorized to
establish fire districts in any unincorporated territory, town or village upon
presentation of a petition in writing signed by the owners of fifty percent
(50%) or more of the area included within the proposed district who
constitute a majority of the taxpayers who are freeholders of such area, and
whose names appear upon the last completed assessment roll; the board
shall within ten (10) days after the receipt of such petition; give notice of the
hearing thereof at least ten (10) days prior thereto by causing notices of the
time and place of such hearing to be posted in at least three (3) of the most
public places within the area proposed to be established as a fire district,
and published at least once not less than ten (10) or more than twenty (20)
days prior to the time of said hearing in a newspaper regularly published in
the county in which such proposed district is situated. The board shall
proceed to hear the said petition at the time set therefore, or at any time
within five (5) days thereafter to which the same shall have been postponed
or continued with due notice and may grant the same unless it shall be
established there that the petition bears insufficient signatures as above
required, or, if originally sufficient, that by reason of written withdrawals



thereof it has become insufficient. The board shall render its decision within
thirty (30) days after said hearing.

* %k

(Italicized material added by Chapter 75, Laws 1957)

Because these amendments were made while Great Northern Railroad Co.,
supra, was pending before the courts, the Supreme Court very clearly and
unequivocally limited the holding of the case to section 11-2008 RCM 1947 as it
existed prior to the 1957 amendment, saying: “...section 11-2008, prior to the
1957 amendment. was and is unconstitutional...” Great Northern Railroad. supra,
134 Mont. at 355, 332 P2d at 506.

To the best of my knowledge, based on research, no case has found section
11-2008 RCM 1947, as amended, unconstitutional.

The original creation of the Missoula Rural Fire District occurred in 1961

and followed the procedure specified in Section11-2008, RCM 1947 as amended
by Chapter 75, Laws of 1957,

Attached to this letter are:

1) A copy of the notice given of a hearing on the question of creating the
district (Comm Journal, Book A-A, page 392, February 1, 1961);

2) A copy of the minutes of the hearing on the question of creating the fire
district (Comm Journal Book A-A, page 403, February 16, 1961); and
3) A copy of the resolution establishing the district (Comm Journal, Book

A-A, pages 409-410 February 29, 1961)

Quite clearly the Missoula Rural Fire District was not created under the
1953 statute found to be unconstitutional by the Supreme Court in Great Northern
Railroad, supra. Rather it was created under the statute, as amended in 1957,
which fully addressed the problems found by the Supreme Court with the earlier
version and which was specifically exempted from the holding in Great Northern
Railroad, supra. There simply is no basis for your repeated allegations that the
Missoula Rural Fire District was created by use of an unconstitutional statute.
Even your own quotations from Great Northern Railroad contain the specific
limitation on the finding of unconstitutionality that refers to the statute “before the
1957 amendment.” Given this clear language, I can only conclude that you believe
that the Missoula Rural Fire District was created before 1957. It was not; it was
created pursuant to the amended statute in 1961.




To your suggestions that section 11-2008 RCM 1947 “has never been
changed” I can only refer you to Chapter 75, Laws of 1957 which quite clearly
amends section 11-2008 RCM 1947,

I am puzzled by your suggestions that the Attorney General or other
executive officers could “remove an unconstitutional statute from the books.”
While of course the executive branch is without power to enforce a statute that the
judicial branch has found to be unconstitutional, the “removal” of a statute is
vested in the legislative branch and not the executive.

My suggestion to you is that if you believe section 7-33-2109 MCA is
unconstitutional, then you bring an action to establish that unconstitutionality.
Given that section 7-33-2109 is a recodification of a statute amended in 1957
specifically to address the problems found with the 1953 version of statute, I
would respectfully suggest that you offer substantive constitutional objections to
the current version of the statute and not continue to rely on the fact that an earlier
version of the statute was unconstitutional. While I have no doubt of the outcome,
it would at least put these claims to rest permanently.

Sincerely,

FRED VAN VALKENBURG
Missoula County Attorney

MechaW) dublit

Michael W. Sehestedt
Deputy County Attorney

MWS/sjs

Enc.

CC: Governor Brian Schweitzer
Attorney General Mike McGrath
Missoula County Commissioners
Ravalli County Commissioners
Stacey Mueller, Publisher, Missoulian
Missoula Rural Fire District
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B fonra of County Cammicsioners of Nissouln connty, Fontnna, continued in session
o8 N .

T |
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i, ¥. stoutendburg, Chairman - Yresent

Wm. lueier, Commiscioner - Freaent

¢, b. Shallenberper, Commissioner - I'renent
Martin §., Behner, Clerk - Present

mys minutes of Lhe neevious continued session were vend and appre us reed,

el ATYIN DNPSRSE
KOPEE S PRI ST

A group of women met with the Board to smend names of persons to be considered
Sop the post of Sity-County Civid omlenss aTrector, Krs, Vi Serge, who has been serving as
Dlepster of Jivil Defenne women's ngeddFrties, won named no a prospective nppointee.

. - bl ]

ig Tauesting the esteblishment of n Tire district in South and Southwest
© checked cut ancording to 1aw with over 50 percent of the signatures required,
Ziav instructed o publigh and post the following Kotice:

BODICE OF HEARING

is herebj given that there will be a public hearing at 10:%0 Al W, Fehruury 16th,

woELME iy
1841, in the 0ffice of the Counsy Commiasioners, MHissoula County, Fissouls, Hontana, on pe-
tisian for establishment of a fire district, said petition requested in accordance with
saction 11-2008, Revised Codes of Hontana, 1947, as amended, and signed by more than 50 per-
~ant of property owners in the aren included within the boundaries of the nroposed district
iogoribed as follows: :

Zormencing at a point on the south bank of the Clark Fork River nt its confluence with
witterroot River; thence aasierly up the southerly bunk of the Clark ¥ork Rfiver to a point

wheps it instersects the City Limits of the City of Minsoula, HMontana; thence along the wegterly
iare of the City limits of Missoula, Fontana to the intersection of 39th Street and Whitaker

pryunda

Irivas %hence one-half mile South along the east boundary of Section Five (5), Township Twelve
112} Lorth, Renge Jdineteen (19) uest to a point; thence one and one—nalf miles due Viest to a
»~int; thence one mile South to a noint; ihence three miles Weat, more or less, to the south
honk n€ the Bitterrcot Ziver; thence down the eapterly shore of the Bitterroot River to its

1
ennfluence with the lark Fork River, the point of berinning.

mine all interest2d persons should appear ot said time and place above mentioned to be
ta.ri far or ageinst the establishnment of said proposed fire district.

uy Lwder of “he Joard of County Conmissioners, fiissoula Ccunty, Hontana.

$/ Martin 5. Behner
County Clerk, Missoula County,
Hontann

journed an n RBonrd ol Cnunty Commisnioners and met ns the llinsoula County
with Superintendent of Sehoole Hobert tdatt, Roger Chris-

and tws oLher interested Frenchtown residentis.

ad

U
ne Vieyg
Prenohtown Uchrol,

nmminsioner Shalienbergey rizted that, in hin opinion, the youth of Hissoula County
wrnid pe hetter anvvel if this © ty presented 2 unified nmonolithic policy at the level
nf sunradary education, and that th™Qoint he made from reading Section 75-4602 was that
i ¥ ndatory duty of this Comm n to divide and entablish one or more high
1eh rizcts, .

e Jenberger and ndded that the division
atting of houndarlen which the Joaminaton ta reaydred to do sust be done in o manner
sory %0 the Utete Doprtnent of Publie Insirnctinnyyhich is nlmoust impossible te
frrie it an idenl netenp of high nchool districls, thereforaNye =1t a compromise on the
nogrdery prabieon wonld be neconsnry in order to innure the proposater, retation of the law

cosre workability of the plan,

' you are doing

Sy atrman otoatenburg ptated that sshen yon atnrd diastrieting the conn
nnd eited

were ei%n the County fligh ohnml,  He aaved .(F Lhey were doing the right thing

draneem s oep o egemple of hrndlbing Ledn vt yer in the proper wil.

soper Snpintinngon ahated tiot he Bl 0 Yetter from Lhe Stale wiperintendent of i

inate.etion, Pareien Ciiler, in wiioh che sialed that 4 weld not be nhalishing the Cen

senenl. nnr wondd 1L affect the nparation af iinpouln vountly Hiph Gehool or have any

wany people beliove, he naid, that dividing the ceuntly inte hiph nchool build-
. L e

LI N T st bl FAav Ao v e

I
rard Affonta,



Comm.Jovrails A-A 403

JTATE O MONTANA
JOUNTT OF NISSOULA

CF MISSOULA

Nonons
.

e
f-ReE01lu~
for the City

I nereby certifly wnats the ntove and foregoing is a true and correct copj
zion No. 20 as the same sppears upon the records of my office as Cit

or Mis oouln, Miscouls, Montana.

I nereunto set my hand and the seal of the City

thi 5th day of February, 196l1.

5/ Alice M. Jagueth :

City Cleck :
resoiution with County Attorney Jack Pinsoneault and it ‘
Doint in the description is in error and should read "northwest corner.,

" Clerk #nd Hecorder for the month of January, 1961, wao cxsmined,
0310703 Tt order ile ¥ the Board.
ﬂ o

I_DECITICN FCR OFIRE DISTRICT.

M., this teing the tizme as advertised for hearing pctitions for creating a
o the area described as:
“Commencing at s peint on the south bank of the Clark Fork River at its conflucnce
: the Bitterroot Wiver; thence ensterly up the southerly bank of the Clark Fork
© to a point wherc it intersects the City limits of the City of Missoula, HNon-
: thence along the westerly boundary of the City limits of kissoula, Kontana,
he interseciion of 39tk Stroet and Shitaker Drive; thence one-half mile South
g the euast toundary of Section iive (5), Township Twelve (12) North, Range
tean (19) ¥est to a point: thence one and one-half miles due West to a point;
ce one mile South to a point; thence three miles Vest, more or less, to the
% bank of the Ritterroot Hiver; thence down the ensterly shore of the Biiter-
Hiver to iis conflusnee with Lhe Clark Fork River, the point of beginning.”
tmo 3grd mes with freecholders from the district above, among whom were Di. Pruyn, £d Shults,
Vs, 5. 2. 3u3h, Leo Thomns, Jim Thompson, Louis A, Colvill, A. S. Getchell, and others.

es.2d the need for fire protection in the area petitioned for, as evi-
:r of signatures obtained. Wr. Ghults requested that the Bitterroot
nwzluded a5 they already have been promised fire protection by the

I %z srougat out that the Fort eguipzment cannot be used for fire protection until
there .5 e3uipzent set up in the new district, then they will act in cooperation.

guestions regarding the cost, etc., Chairman Stoutenburg stated that
set up, they would appoint five commissioners to handle it, They
o eruipment needed, the assessed valuation of the area included,
ge tasis from that.

meetings had been held in the area for some time regarding
5 ast mecuing they had appointed a number of prospective people
wou ion to te set up. Opposite each name they had put down the
lct ¥nic , and it wus hoped that in appointing the five comnmissioners
... zpure would -y to geb people from the different areas in the district.

¥r. Getcncll brought out that 1f all the industrial activities in the area were to
si Lmc.Luzad in the dizirict, more equipment would be needed for that.

Smpm—
VLEAr
Tne oo sioners Astended Lhe Jelfare Bonrd meeting in the afterroor a amined,
ceorsdet ansd ordered filed a List of eases disposecd of.
ool Lndda
Tra Dot Ln.u odnle nolilied that hic lease on counly property de-
S
R S AT TR Lo couth and east of Highway #9% nnd north nnd
ve GUonhe franct. B, K, and Joining the property now owned
oL lennes Tny, on the .outh, forming a partial trinngle containing

of approzimntely 17040 neres

an o Morel i, lteei, for the reason that this property is to be sold.




Approved sl ordered 11i1eq Dy LiIE DUasd. L . -
f*)tlﬁ ¢ 29 Coun Jontrnals[fEfh

yie waema o eipess e .
23, INTAACHANGE ROUT2

Jon wilson of tne Chamber of Commerce met with the Commissioners regarding the routeo
t¢ b2 used ty the interchange.

e s i e
NOFCH AL3AGH0R

. Mo:ign was mede by Commissioner Shallenberger, seconded by Commissioner Lucier and car-
ried unanimously, "that ine rejuest of County Assessor Al Jungers for fieldmen for assessm

weid
work be gransted."”

jon was veceived this dute for the creation of a Rural Special Improvemént District
z=esites as follows:

1, Pave Leke Drive from 39th Street to its terminus, including the c -de~sac.
2. Construct sidewalis five fecet wide with vertical curbs on both ordes of the
street Srom 39th Street to the cul-de-sac. '
3., Construct a roll curb without sidewalks around the cul-de-s
Proposed work to be assessed over a period of five years {9 the street and ten years
for curbs and sidewalks.

The Soard handled regular county business and signeg-Clainms during the day.

_tiotion nade by Commissioner Lucier, peconded Gommissioner Shallenberger and carried
unanizously, "that the Board continue in seasion €t 10:00 A. M., PFebruary 28, 1961."

Ll oy A Y
« ; - R s .
Por i et WLt e A eS /// 277 ,.// S e el

chairoan g;;l- . Clerk

February 28, 1961

Tge Roard of Count ommissioners of Missoula County, Montana, continued in sesaion
at 16:00 A. M.
H. W. Stoutenburg, “hairman - Present
Wn. Lucier, Commissioner - Present
G. D. Shallenberger, Commigsioner - Present
Martin S. Behner, Clerk -~ Present

fhe minutes of the previous rontlnued usession were read und approved as read. -

255CLUTION AND_ AFPOINTMENT

#ith regard to the petition for establishment of a fire district in southwest Missoula,
neazring on which was held at 10:30 A. ., Fedbruary 16, 1961 and the matter taken under ad~
+isezent, the Board adopted the following resolution and appointment:

R2SOLUTION AMD APPOINTMENT

Re: Suburban Fire Organization
Miasoula County

WHEREAS, the Board of County Commiseioners of lissoula County, Montana, being desirous
of cooperating with Federal, State and municipal protection agencies operating within the
County of Missoula, State of liontana, to provide means and methods of safeguarding public
and private property, in accordance with Section 11-2008, Revised Codes of Montana, 1547,

»g anended, and

‘WHIRZAS, there has been presenied a petition for the creation of a fire district,
sigzned by owners of over fifty per cent (50%) cf the area included within the proposed
district, boundaries of which are hereinafter set forth, oaid owners constituting a
majority of the texpayers who are frecholders c¢f such area, and whose names appear upon

tre last conpleted assessment roll, and

WHAIHEAS, paid petition appeurs proper on its face, and hearing on same having been
neld at 10:30 A. M., February 16, 1961, atl which time no protesis were mede against the
oreation of sald proposed fire dintpict.

oW TUNRSPOX:, BE IT RESOLVED, by the Board of County Commissioners uf Missoula County,
vontana, under the provision in oaid Sectlon 11-2008 authorizing the establishment of fire
digtricts, upon motion nade by Commingioner Lucier, aseconded by Commissioner Shallenberger

M




P L A L e T LAY TS T )
Comm Sonmels [BE A-f
¢ Ligtrict be estublished and designated in

ey demyeges? L N T L 1 Dok
VGUILTOUS LY, That o oosuburtan

i
i
the petiticn, fnothe aro iescrived us follows:

4t n point cn the scuth nank of the Clark Pork Hiver ut its
with the Sittersoot HXiver; thence easterly up the southerly
¢ Jlurk Fork Hiver to a point where it intersects the City
tha City of Mi: n, Montana; thence along tim wegsterly boun-
e Sty liaits iguouin, Montann to the intersection ol
t oand whitaker Driver thonce one-hualf mile South along the
ary U Section Five (5}, Township Twelve (12) North, iwnge
2oV hese to a point: thence one and one-halfl miles due west
;T cience one mile Jousth to a point thance three miles west,
sz, tc +he gsouth bank of the 3i{tterroot River; thence down
iy chore of the 3itterrool uiver to its confluence with the
tiver, tne neint of heglmning.
s 2350..VED, upon motion made by Commissioner Shallenberger, gseconded by
cier and carried unanimously, "that we appoint the following residents of
gtees for said fire discrict:
Dr. osZarloPruyn william Walterskirchen Jonn Pomajevich Kenneth Richardson
Louis Colvill v
sald to gerv? without compensation from Missoula County, Hontana, and all
azid appoinsmaonts Lo be effoctive on this date und to continue until written resignation
s+ .asismations are submittad to and accepted by this Board or until revocation or revo-
retions of said appoiniments are officially madc by tais Board, or until successors are
elea%23 and gualified as provided in eetion 11-2010, Revised Codes of lontana, 1947, as
ioended, =nd

AXS0LYAD, that gsald appointees shall immediately proceed with the mat-
tbe dutics tmposed upon them by anid Uection 11-2010, ac amended, to

purpoges and intent of sald luw be fully complied with and properly

~amo at Missoula, Montana, this 23th day of Pebruary, 1961.

BOAHRD OF COUNTY COMMISSIONZRS
MISSOULA COUNTY, NUiTANA

s/ H. #. Stoutendburg, Chairman
S/ Wm. Lucier, Commissioner
S/ 5. D. Shallenbverger, Comnmissioner

Zenhner
officio member
County

— ————— -
— T —

corsideration 9 she bids received by the Rourd on the 1961 ¥ Ton Fickup,
ammissioner Lucler, seconded by Commissioner Shallenberger and carried
wid of H, 0. #eli Company in the amount of $1633.00, being

Lo companien be notified of thin neeeptanee,”

- N R P a2 1 -
-

DA P S S N I A

» Lucier and
% of the Guper-

ﬂ"\vl\m

s tenbverper, seconded dy Ceo s i
is hereby granted, upon the regque
sruction of a partition in

PRty

th rocm at A
patdNlrom the county building Ludget.

Shnrd nnndlel feopuiar corunty business durftn;; the dny.

nue in acanion at 10:00 4., March lat, 1961, after

iacier, seconded by Commianioner shallenberger and carried
¥,
[
tmn ©nr the month of febrt

Z:...I“}!L‘\L

a0 14

. sldent iram. (Ogt=licv=lec)
-5 dntli. o Sod, Tnx 3R2e. ]
e 1 Lt nati L. Inx 204,50
T uTiie e i, LSOC,. UCC. Q4
o neg soh. 57800 Jet. 20384
7 ners' o%. oysten " 39.94 N\
. eer t I 8}0.3‘) -
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